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What Does “Fair Market Value” Mean for Tax Purposes and What Should It Mean?”  A Reality Based Standard for Determining Fair Market Value for Tax Purposes: 
Richard Husseini and Philippe Penelle


As tax lawyers and valuations professionals
 are well aware, fair market value issues permeate the U.S. federal income tax law.  All can recite from memory that fair market value of property under U.S. tax law is defined as “the price at which such property would change hands between a willing buyer and a willing seller, neither being under any compulsion to buy or to sell, and both having reasonable knowledge of relevant facts” (the “Willing Buyer/Willing Seller Standard”).
  That superficially simple, seemingly obvious formulation frequently yields outcomes that are neither simple nor obvious.  Nor is it clear that the Willing Buyer/Willing Seller Standard should be the governing standard for all tax purposes.  

This paper questions whether the Willing Buyer/Willing Seller Standard is the correct definition for fair market value for all tax purposes.  The goal of this paper is modest.  It is not intended to be a deep dive into each tax provision under which fair market value is a relevant question nor to explore in depth the theoretical underpinnings of value from a multidisciplinary perspective.  Rather, this paper is meant to be practical and pragmatic, to share real world frustrations
 practitioners encounter under the Willing Buyer/Willing Seller Standard, and to offer a feasible path forward under which the law can realistically evolve and change.   
The paper first begins with the history of how the Wiling Buyer/Wiling Seller standard developed and then explores briefly how the standard has been applied under a variety of Internal Revenue Code provisions.  With that background in mind, the paper then borrows from economics and considers how the tax law should incorporate differing market structures when asking the fair market value question.  The paper then argues that fair market value should be a context dependent standard under which the definition of fair market value varies based on the purpose of the provision under which it is being applied, with such determination considering the relevant market structure.  Finally, given the absence of clear direction from Congress as to the meaning of fair market value for tax purposes, the paper concludes that it may be possible to use Loper Bright
 to produce real change in the tax law.  
1. Meaning of Fair Market Value in Certain Code Sections under Current Law
(a) The Evolution of Fair Market Value

The first use of fair market value in the United States in the legal context is usually traced to 1832 with the decision in United States v. Fourteen Packages of Pins
. In this case, the court considered whether packages were shipped to the United States with a “false valuation.” The court held that however the phrases fair market value, current value, true value, and actual value may vary in acts of Congress, the inquiry is the same: what is the true value of the property in question?
 Therefore, in its earliest formulation, fair market value was intended to be a proxy for the objective “true value” of property.
The term’s first appearance for federal income tax purposes is generally agreed to be with the Revenue Act of 1918.
  Section 202(b) provided that upon an exchange of property, for purposes of determining gain or loss, the value of any property received equals the cash value of its fair market value. Neither that statute nor its legislative history addresses the meaning of fair market value.
 
A year later, the Advisory Tax Board (the “ATB”) explained that fair market value “is the fair value of the property in money as between one who wishes to purchase and one who wishes to sell. It is not, however, what can be obtained for the property when the owner is under peculiar compulsion to sell or the purchaser to buy.”
 The Board of Tax Appeals
 (the “Board”) adopted the ATB’s recommendation for determining fair market value and in 1929, the Board held that the relevant willing buyer and willing seller were hypothetical persons mindful of all relevant facts.
 Accordingly, “[t]he willing buyer-willing seller test of fair market value is nearly as old as the federal income, estate, and gifts taxes themselves.”
 
The issue with these early decisions is that the Board was not exactly a court. Instead, it was more akin to “an executive or administrative board,” similar to the IRS Independent Office of Appeals.
  The Tax Court has generally adopted decisions of the Board as precedent in the Tax Court.
,.   Thus, while later decisions by courts ratified the Willing Buyer/Welling Seller Standard
, the meaning of fair market value that has been applied throughout the Code is not originally based on Congress or the courts. At most, the Willing Buyer/Willing Seller follows from an administrative agency’s interpretation of a term that Congress has never defined
 and case law from the 1800s that held simply meant the objective “true value” of property.
 
(b) 
Gift and Estate Tax

We begin with the seminal gift and estate tax regulations, for the IRS and courts have defaulted to these regulations to define fair market value in several areas of the Code where no definition of fair market value is otherwise provided.
  For estate and gift tax purposes, Treas. Reg. 25.2512-1 and Reg. § 20.2031-1(b) expressly state that fair market value means “the price at which such property would change hands between a willing buyer and a willing seller, neither being under any compulsion to buy or to sell, and both having reasonable knowledge of relevant facts.”
 
The IRS expanded upon this standard in its seminal revenue ruling, Rev. Rul. 59-60
.  In this ruling, the IRS explained that 
A determination of fair market value, being a question of fact, will depend upon the circumstances in each case. No formula can be devised that will be generally applicable to the multitude of different valuation issues arising in estate and gift tax cases. Often, an appraiser will find wide differences of opinion as to the fair market value of a particular stock. In resolving such differences, he should maintain a reasonable attitude in recognition of the fact that valuation is not an exact science. A sound valuation will be based upon all the-relevant facts, but the elements of common sense, informed judgment and reasonableness must enter into the process of weighing those facts and determining their aggregate significance.
In valuing the stock of closely held corporations or the stock of corporations without adequate trading data, Rev. Rul. 59-60 lists eight factors to take into account:  the nature of the business and the history of the enterprise from its inception; the economic outlook in general and the condition and outlook of the specific industry in particular; the book value of the stock and the financial condition of the business; the earning capacity of the company; the dividend-paying capacity; whether or not the enterprise has goodwill or other intangible value; sales of the stock and the size of the block of stock to be valued; and the market price of stocks of corporations engaged in the same or a similar line of business having their stocks actively traded in a free and open market, either on an exchange or over-the-counter.
  These factors, while unique to stock, have been applied more broadly as to the types of factors to take into account.
While the IRS initially limited this standard to estate and gift tax issues, the IRS in 1965 essentially expanded the standard to cover most income tax issues.
  The IRS has consistently expanded the use of this standard to more tax areas.
  As a general standard, courts make clear that the Willing Buyer/Willing Seller Standard assumes “both [parties are] hypothetical—they are not actual persons or the parties to the case
.” Yet, courts emphasize that “the Commissioner cannot ‘tailor “hypothetical”’ so that the willing seller and willing buyer were seen as the particular persons who would most likely undertake the transaction.’”
  Nor may a court “‘permit the positing of transactions which are unlikely and plainly contrary to the economic interest of a hypothetical buyer.’”
  Courts also value real property assuming its highest and best use, and not necessarily the use at which it is currently being used when sold.

This Willing Buyer/Willing Seller Standard is familiar to most practitioners as it has been broadly applied to income tax questions in a variety of settings,
 and the IRS has repeatedly emphasized that the Wiling Buyer/Wiling Seller Standard applies outside the estate and gift tax area and to tax law generally.
  The gift and estate tax regulations’ definitions of fair market value are especially robust as they attempt to take into account complexities associated with valuing particular types of assets.
  For example, one of the most frequently litigated issues concerning estate and gift tax valuations relate to questions of  “discount.”  In applying the Willing Buyer/Willing Seller Standard, it is often necessary to reflect “discounts.”  For example, a discount may be necessary to reflect that the asset is not marketable or that a minority interest is far less valuable than a proportionate share of the whole.
  Control premiums have been used by courts to more accurately reflect the fair market value of property because willing buyers and willing sellers would take into account such factors in pricing a sale/purchase.
 Control premiums may be considered when a grantee is receiving a controlling interest in a closely held corporation.
 These discounts are generally determined based on expert testimony applying the Willing Buyer/Willing Seller Standard. There have many disputes as to the proper application of this standard, and there is a rich body of case that has developed applying it.      

While not always perfect, the Willing Buyer/Willing Seller standard arguably works well as the governing definition of fair market value for estate tax valuation questions. In the context of the estate tax, the hypothetical buyer and seller used to determine fair market value is consistent with the purpose of the tax, for “the estate tax is an excise tax on the transfer of property at death and accordingly that the valuation is to be made as of the moment of death and is to be measured by the interest that passes, as contrasted with the interest held by the decedent before death or the interest held by the legatee after death.”
  The goal with the estate tax is to mirror the economics of a hypothetical transaction as the Willing Buyer/Wiling Seller Standard does.
 
The IRS takes a nuanced application as to how apply discounts to the same property depending on whether the gift or estate tax is at issue even though the gift tax was “intended to backstop the estate tax”, that can produce substantial variations between the valuation of same property.
 For example, a minority interest discount may be available for gifts of closely-held stock to multiple family members for gift tax purposes, but not for estate tax purposes.
 In TAM 9449001, the IRS explained, “courts have consistently held that, where a donor makes gifts of multiple shares of the same security to different donees at the same time, each gift is to be valued separately.” However, for estate tax purposes, “all shares of [. . .] stock are aggregated for purposes of determining the value of that stock, irrespective of whether the stock is bequeathed to one legatee or to several legatees.”
 

The IRS’s explanation of this difference is rooted in differences between the IRS’s understanding of the two taxes.  The estate tax is imposed based on an aggregation of all the decedent’s assets whereas the gift tax is imposed on property passing from the donor to each donee.
  This distinction is arguably an example of how adopting different approaches to fair market value based on the purpose of the Code section in which it appears.  Arguably, the Willing Buyer/Willing Standard itself is sufficiently malleable to allow flexibility with how it is applied to reach differing outcomes based on the context it is being applied, but as discussed below, key aspects of the standard do not work well in all contexts.

Relatedly, courts routinely hold that valuation questions are questions of fact.
 However, courts have consistently also held that “the question for determining what criterion should be employed for determining the value of. . . gifts is a question of law.”
 Courts have exercised this authority in the gift and estate tax context when they are tasked with selecting between and applying different valuation methods.  

For example, for many years, taxpayers struggled to convince the IRS that stock in a closely held C corporation owning assets with built-in capital gain should be worth less than a C corporation owning identical assets with no such built-in capital gain.  In Estate of Davis, the Tax Court for the first time ultimately agreed with the taxpayer that as a matter of law, such a discount was appropriate to be taken into account in applying the Willing Buyer/Willing Seller Standard. But the court also made a clear the ultimate determination of fair market value was a question of fact.
  This particular decision reflects the complex connection and overlap between questions of law and questions of fact as well as the complexity of applying overlapping and competing discounts when arriving at the ultimate fair market value determination.  This decision is a classic example that valuation is an art and not a science, and the factual peculiarities of a particular case will drive the result.

Building on Estate of Davis, in Dunn v. Commissioner, the Fifth Circuit reviewed a United States Tax Court’s decision regarding the fair market value of a block of non-publicly traded common stock for estate tax purposes.
 In explaining the appropriate standard of review, the court stated “[t]he mathematical computation of fair market value is an issue of fact, but determination of the appropriate valuation method is an issue of law that we review de novo.”
 More specifically, the court addressed whether the Tax Court erred as a matter of law in the valuation method it chose for “(1) dealing with the assets' built-in tax liability when determining the Corporation's asset-based value, and (2) assigning relative weights to the asset-based and earnings-based values.”
 With regard to the first issue in the case, the court held as a matter of law that the built-in-gains tax liability of the company’s assets must be considered when calculating the asset-based value of the corporation.
 As to the second issue, the court held that “the assignment of relative weights to the results of the different valuation approaches, is deemed to be an issue of law or a mixed question of fact and law”
, and that the relative weights to the asset-based and earnings-based values should be adjusted.


As illustrated in both Estate of Davis and in Dunn v. Commissioner, valuation for gift and estate tax purposes is not merely a question of fact that is determined by experts. The steps taken by the court in Dunn to adjust the value of a block of non-publicly traded common stock as a matter of law led to significant differences in the fair market value of the estate’s property.
 

(c) Code Sec. 108 Insolvency Exception

One of the key exceptions in recognizing cancellation of indebtedness income is based on questions of fair market value. The Code Sec. 108 insolvency exception generally permits a taxpayer to avoid recognizing cancellation of indebtedness income to the extent of the taxpayer’s insolvency.
  For purposes of Code Sec. 108, insolvent means “the excess of liabilities over the fair market value of assets” (the “Insolvency Definition”).
 Relatedly, Code Sec. 108(e)(8) computes cancellation of indebtedness income when stock or a partnership interest is exchanged for debt by reference to the fair market value of stock or partnership interest so received and the adjusted issue price of the debt.  Neither the Code nor the regulations define “fair market value” for either of these points for purposes of Code Sec. 108.  

Congress codified the common law insolvency exception with the Insolvency Definition
, but courts do not necessarily find pre-Insolvency Definition case law controlling.
  Courts have determined the meaning of which assets and liabilities should be taken into account when measuring a taxpayer’s insolvency under Code Sec. 108.
  In addition, courts have determined that whether a taxpayer is insolvent is a question of fact with the burden of proof on the taxpayer to prove its insolvency.

Surprisingly, there are few litigated cases resolving what exactly fair market values means for purposes of the Insolvency Definition, and these courts have not specifically defined “fair market value” in the context of the Insolvency Definition.  Yet, in confronting this question, courts seemingly follow the Willing Buyer/Willing Seller Standard even if not expressly so stated in the court’s analysis.
  

Using the Willing Buyer/Willing Seller Standard to apply the Insolvency Definition could lead to some anomalous results.  If an insolvent seller is engaged in a fire-sale process, buyers are willing to pay less for such property due to their knowledge that sellers must quickly liquidate certain assets. Likewise, sellers are willing to part with their property at a lower price due to a dire need to meet their financial obligations. If taxpayers are permitted to avoid recognizing cancellation of indebtedness income to the extent of their insolvency, the value of their assets should be based on the amount taxpayers are expected to receive for such assets and not some hypothetical higher amount. Otherwise, the extent of a taxpayer’s insolvency will not be accurately reflected as an economic matter because the value of the taxpayer’s assets would be overstated.  Yet, the Willing Buyer/Willing Seller Standard could be read to suggest an entirely different analysis disregarding the actual circumstances and instead mandating consideration of hypothetical circumstances.


In the estate and gift tax context, there may be a concern of potential abuse of property being transferred between related parties at less than fair market value. Property changing hands between related parties may not be, therefore, an appropriate measure of fair market value for fear of understating the value of the property to minimize estate or gift tax liability. In contrast, in the Code Sec. 108 insolvency context, there is not the same concern with abuse to dictate the assumption of a hypothetical buyer and seller neither under a compulsion to buy or sell.  Rather, in the Code Sec. 108 insolvnecy context, there is virtually always a compulsion to buy or to sell.  It would seem anomalous to ignore than fact in establish fair market value as the Willing Buyer/Willing Seller Standard would dictate.
 ,
(d) 
Code Sec. 1273(b)(3)

The issue price of a debt instrument can also be relevant in fair market value inquires, as Code Sec. 108(e)(8) demonstrates.
  Code Sec. 1273(b)(3) of the Code provides that the issue price of a debt instrument which is issued for property and is part of an issuance, a portion of which is traded on an established securities market, “shall be the fair market value of such property.” The regulations provide that any property is deemed to be traded on an established market, or publicly traded, if there are one or more firm quotes for such property or if there are one or more indicative quotes for the property.
 

As a result of the applicable regulations, many debt instruments may be treated as publicly traded based on potentially single, insignificantly small trades or firm quotes.
 Further, unlike many other areas of the Code that have adopted the Willing Buyer/Willing Seller Standard, the Treasury and IRS created a different standard for ascertaining the fair market value of a debt instrument for purposes of Code Sec. 1273(b)(3). 

Under the relevant regulations, any debt instrument that is publicly traded within the meaning of Code Sec. 1273(b)(3), other than in the case of indicative quotes, has a fair market value equal to its sales price or quoted price.
  There is also an anti-abuse governing whether a debt instrument is made to be (or is made not to be) traded on an established securities market.
 If there is only an indicative quote and the taxpayer determines that the quote materially misrepresents the fair market value of the property, the taxpayer bears the burden of proof to establish that a different price more accurately reflects the value of such property.
 

While the regulations create an arguably objective standard, is it any more indicative of reality than the Willing Buyer/Willing Seller Standard?  A few trades of an instrument that is not widely traded may not be indicative of the true value of the instrument.  The regulatory definition of an “established market” will not always mirror reality to produce an answer that reflects an accurate fair market value.  While it may seem sensible in theory to look to a publicly traded value from trading data to establish fair market value for a debt instrument over the Willing Buyer/Willing Standard, it is by no means clear the objective rule of the regulations yields an accurate assessment of fair market value in all cases, especially those with limited trading data.  These regulations also assume a particular market structure as governing fair market value determinations, as will be elaborated upon below. 
(e) Code Sec. 311(b) Gain
Fair market value determinations must also be made on distributions to shareholders subject to Code Sec. 311(b).  Code Sec. 311(b) prescribes that the fair market value shall be determined as if the distributing corporation sold the distributing property to its shareholders at fair market value.  Courts generally apply the Willing Buyer/Willing Seller Standard to resolve Code Sec. 311(b) fair market value questions.
  
An additional interesting question that has arisen under Code Sec. 311(b) is to identify the property that is to be valued.  The widely cited case of Pope & Talbot by the Ninth Circuit has led to some interesting questions of how to determine fair market value on this question. 
In that case, the taxpayer corporation first formed a limited partnership and contributed appreciated real estate to the limited partnership.  The corporation then distributed the limited partnership interests to its shareholders.  For purposes of applying Code Sec. 311(b), the question was whether the property to be valued was the appreciated real estate or the limited partnership interest received.  Both the Tax Court and the Ninth Circuit (by split decision) held it was the appreciated property.  
The import of this distinction was later at issue in TAM 200239001. A family-owned corporation had a wholly owned subsidiary that owned a television station which it wanted to sell.  Unable to sell it, the ownership of the TV station was transferred to a partnership in which all of the owners of the corporation also received an interest.  The IRS did not respect the form of the transaction and deemed a Code Sec. 311(b) distribution to have occurred.  While taxpayer disagreed a Code Sec. 311(b) distribution occurred, the taxpayer argued that if there were a Code Sec. 311 distribution, the property that should be valued is the undivided interests in the television station (or the interests in the partnership that owned the television station).  As such, marketability and minority discounts should be applied to reduce the amount of the Code Sec. 311(b) gain because only an undivided fractional interest in the television station was distributed to each shareholder. The IRS disagreed and concluded that Code Sec. 311(b) did apply, and the value of the television station must be used without any opportunity to apply discounts.  
Commentators
 have identified the Tax Court decision in Cox Enterprises
 as considering the same case as at issue in TAM 200239001.  The Tax Court did not resolve the valuation issue because it concluded no Code Sec. 311 distribution had in fact occurred.  Yet, the TAM highlights how fair market value issues also permeate Code Sec. 311(b) issues. 
(f) Code Sec. 351 Boot

Fair market value questions are sometimes relevant when applying the boot exception to Code Sec. 351’s nonrecognition provisions for transferring property to a corporation in exchange for stock in such corporation.
   For example, if a taxpayer transfers property to a corporation and receives stock in such corporation and other property, the taxpayer will recognize gain equal to the lesser of the fair market value of the boot or the amount of gain realized in the transfer.
 Neither the Code nor the applicable regulations define fair market value for purposes of Code Sec. 351, but courts have used the Willing Buyer/Willing Seller Standard in valuation disputes in this context.
 One issue with uniformly applying this standard arises when the taxpayer receives boot in the form of a newly issued debt instrument.
 

Commentators have noted a possible disconnect between Code Sec. 351 and Code Sec. 1001 unless the issue price of the debt instrument equals its fair market value under both Code sections.
  Otherwise, such debt instrument could have two separate values.  These commentators have taken the position that the promulgation of Reg. § 1.1001-1(g) establishes that the fair market value of a newly issued debt instrument must be its issue price, which raises the previously discussed Code Sec. 1273 issues, for all purposes of Code Sec. 351.
  This disconnect is noted as a risk if different standards apply across the Code. 
(g) 
Transfer Pricing 

Transfer pricing is an area of tax law replete with questions of value and pricing to arrive at “true taxable income”
 for transactions between related parties. Congress has delegated broad authority to Congress in many transfer pricing areas.  Treasury has issued voluminous regulations.  Under these regulations, the general standard to be applied in determining true taxable income “in every case is that of a taxpayer dealing at arm's length with an uncontrolled taxpayer” (the “Arm’s Length Standard”).
 

To be clear, the Arm’s Length Standard is not synonymous with the Willing Buyer/Willing Seller Standard.  “You may have situations where applying fair market value, fair value, or another valuation approach produces an arm’s length result. However, it may be that such valuation approaches will not produce an arm’s length result because those valuation approaches have different rules and considerations than the arm’s length standard.”  Internal Revenue Service LB&I Virtual Library Concept Unit, Comparison of the Arm’s Length Standard with Other Valuation Approaches - Inbound (2016). 


The Arm’s Length Standard is satisfied “if the results of the transaction are consistent with the results that would have been realized if uncontrolled taxpayers had engaged in the same transaction under the same circumstances”, or “comparable transactions under comparable circumstances.”
 Ultimately, measuring whether the Arm’s Length Standard has been met requires using and defending one of many transfer pricing methods available under the regulations and arguing that such method provides “the most reliable measure of an arm’s length result (the “Best Method Rule”).
 

The standard of value to achieve a measure of an arm’s length result is the “Realistic Alternative Principle” or “RAP” of Reg. 1.482-1(f)(2)(ii)(A) (1994). It is worth mentioning that a taxpayer can select an unspecified method, but, if they do, they must show that the method satisfies the RAP. Treas. Regs. 1.482-3(e) (tangible), 1.482-4(d) (intangible), 1.482-7(g)(8) (cost sharing), 1.482-9(h) (services). It is the only behavioral requirement of Reg. 1.482—it says that uncontrolled taxpayers will not accept value in a transaction (controlled) less than the value of the best realistic alternative available (uncontrolled). Its application requires the identification of an uncontrolled transaction with clarity (it can be “imagined” such as the counterfactual of licensing in a cost sharing transaction. Very important point above that it may boil down to fair market value, but not necessarily. The importance of the market structure wherein the realistic alternative transaction would unfold is thus determinative of how the price would form in that market. If parties under common control fail to satisfy the Arm’s Length Standard, the IRS is empowered to reallocate income among taxpayers to achieve arm’s length results.
 

Needless to say, transfer pricing disputes are one of the most hotly contested areas of tax law spurring frequent and lengthy litigation.
 Transfer pricing studies and analyses provide support for an arm’s length price, often by reference to a range
, to determine the arm’s length price.  Economists are central to resolving these disputes in the context of the applicable regulations, case law, and statutory text, subject to judicial review. 
  

As an example, one frequent transfer pricing dispute centers around the concept of the RAP.  This particular topic was hotly debated at a transfer pricing panel at the recent annual National Association for Business Economics Transfer Pricing Conference.  “The principle, which existed in the U.S. transfer pricing regulations for decades before being added to the law, allows the government to consider the price paid by a company to an affiliate in light of alternatives available at the time of the transaction.”
  Iñigo Zapater, an economist with the IRS' transfer pricing practice, explains that “the realistic alternatives principle is used to adjust related-party prices when there is no evidence of comparable prices between unrelated parties. But the concept may apply even when such evidence exists if the company could have made the product more cheaply itself.”
  If a taxpayer pays the undisputed market price to lease space from its parent, should that be challenged as not reflecting an arm’s length price if the taxpayer could have rented a different office space from a third party at less than its parent’s office space that could have satisfied the needs of the taxpayer’s business? 
 This is a vivid example of where arm’s length price and fair market value may easily diverge. 
  

(h) 
FASB Fair Value vs Tax Fair Market Value

In addition to transfer pricing, another example to consider is “fair value.”  Fair value arises in at least two contexts of potential relevance here-- appraisal/dissent rights and GAAP standards.
(i) Appraisal/Dissenter Rights

Under state law, certain mergers (and other transactions) trigger appraisal/dissenter rights in those who dissent from the transaction.  For example, under Delaware law, “[a]n appraisal proceeding is a limited legislative remedy intended to provide shareholders dissenting from a merger on grounds of inadequacy of the offering price with a judicial determination of the intrinsic worth (fair value) of their shareholdings.”
  Fair value and fair market value are not meant to be synonymous.

In Delaware, “market value may not be taken as the sole measure of the value of the stock.”
  Rather, a minority dissenter may seek “true value” for his shares/ownership interests in contrast to fair market value.  As the Delaware Supreme Court has explained, in an appraisal proceeding, “the Court of Chancery is required to determine the ‘fair value’ of his shares, ‘exclusive of any element of value arising from the accomplishment or expectation of the merger,’” and “the corporation must be viewed as an on-going enterprise, occupying a particular market position in the light of future prospects.”


Delaware is reflective of the general approach followed by most states.  For example, under Missouri law, the Eighth Circuit explained that “‘fair value’ in minority stock appraisal cases is not equivalent to ‘fair market value.’ Dissenting shareholders, by nature, do not replicate the willing and ready buyers of the open market. Rather, they are unwilling sellers with no bargaining power,”
 akin to a distressed taxpayer facing insolvency.  As such, marketability and minority discounts are rarely appropriate in determining fair value in an appraisal proceeding. Such a proceeding “provides dissenting shareholders with a forum for recapturing their complete investment in the corporation after they are unwillingly subjected to substantial corporate changes beyond their control.”
  Thus, the contrast between the fair value and fair market value highlights how the market structure one assumes is critical to determining price, be it under a fair market value or fair value standard.
(ii) GAAP Fair Value
    As with the fair market value standard, fair value is intended to describe the value of property, but these terms are not synonymous. Fair value is an accounting standard determined by the Financial Accounting Standard Board (“FASB”). According to the FASB, fair value as a general matter means “[t]he price that would be received to sell an asset or paid to transfer a liability in an orderly transaction between market participants at the measurement date.”
 This definition of fair value, as well as earlier iterations of the standard, do not necessarily align with fair market value for federal income tax purposes.

The Tax Court in Bank One Corp. v. Comm’r, undertook a comprehensive analysis of the difference between fair market value and fair value and concluded the two standards yielded different answers on the facts before it.  At issue in the case was the fair market value
 of a swap, a type of financial instrument. Under GAAP, “[f]or purposes of financial accounting, SFAS No. 107 defined the fair value of a financial instrument as the amount at which the instrument could be exchanged in a current transaction between willing parties, other than in a forced or liquidation sale. If a quoted market price is available for an instrument, the fair value to be disclosed for that instrument is the product of the number of trading units of the instrument times that market price.”
 

The Tax Court noted that fair value and fair market value diverge from each other in three ways.  First, “whereas fair market value requires that the willing buyer and willing seller be reasonably aware of all facts relevant to the property to be valued, fair value requires no such knowledge. Fair value simply anticipates that the ‘willing parties’ be ‘willing.’”
  This can be a critical distinction in many instances.  This seems to be based on how parties do act and not how they should have acted.

Second, “whereas fair market value requires that neither the willing buyer nor the willing seller be under a compulsion to buy or to sell the property in question, fair value merely requires that the property not be the subject of a forced sale or liquidation.”
  This distinction could prove critical when one of the parties has unique reasons to buy or sell the property that is being valued.

Third, “the words contained in the Treasury Department's definition of the term ’fair market value’ have been glossed judicially to impute certain attributes into the valuation test. For example, as discussed above, the willing buyer and willing seller are both considered to be hypothetical rather than actual persons. In addition, we learn from the jurisprudence underlying the term ‘fair market value’ that the property to be valued must be valued by viewing the property in its highest and best use. We find neither of these requirements in the definition of ‘fair value’.”
  Thus, fair value is arguably looking more toward actual buyers and does not require a higher valuation if the property could be repackaged and used in a different manner.

Fair value seems focused on real world transactions and less on theoretical constructs than the Willing Buyer/Willing Seller Standard. Take purchase price allocations under Code Sec. 1060 as an example. The disputes can be with the IRS but are frequently between two parties to an M&A transaction.  The dispute plays out before an accounting firm as the neutral decision maker (either as an expert or as an arbitrator) and is not usually public.  Many times, in these disputes there is a reticence for fair market value to vary from fair value; and, as a result, fair value and fair market value are conflated.  Disputes with the IRS are no different.  While most IRS disputes ultimately also settle and do not become public, there is also a great deal of weight placed on fair value for book purposes as indicative of fair market value, even though the two standards are different. 
2. Relevance of Market Structure
While rarely expressly addressed by courts in assessing fair market value for tax purposes, market structure should be at the heart of any determination of fair market value. What is a fair market value in one market structure, given its rules, its price clearing mechanism and, most importantly, the information set market participants can trade on, may not be in another market structure. For example, a fair market value formed in a fragmented market wherein multiple prices could be fair market value outcomes of an arm’s length negotiation will not be a fair market value in a competitive market, unless it is that market’s competitive price.  That is, how one defines and understands the relevant market is a factor that should be incorporated in making fair market value determinations.  By definition, market structure is implicitly being taken into account in making fair market value determinations regardless of whether it is expressly identified as a factor, but in many instances, it may not be applied consistently. 
By way of background, economists generally identify three broad categories of market structures.  The first and most competitive market structure is the “public and competitive” market.  The equity and derivatives markets are quintessential examples of public and competitive markets. Market participants can only trade on publicly available information.  The next and often less competitive type of market is one defined by an “auction.” Auctions can take various forms and examples include those pertaining to some of  the US primary debt market as well as markets for items such as art, wine, or antiques. Finally, the third and least type of competitive market is the “fragmented” market.  These are private markets where market participants can use private information strategically and negotiate a price.  Examples include IP markets in which details of the IP are closely guarded secrets to protect competitive advantages.  Most markets, outside commodity markets, are generally fragmented markets.  The IP markets being amongst the most fragmented.
The first step in any inquiry to determine price is to identify the standard of value, or SOV, which can be assessed once the market structure is identified.  For example, in a public and competitive market, there is a clearing of supply and demand, the Law of One Price
 governs, and there is public information to all in the market.  In an auction market, the auctioneer decides the rules of the auction.
  Finally, in a fragmented marketed, price is negotiated, the Law of One Price does not exist, and the parties decide the private information which is shared.  SOV should be assessed in conjunction with the market structure. For example,  in transfer pricing, the realistic alternative principle of Reg. 1.482-1(f)(2)(ii)(A) is an example of SOV which can then be applied to a specific market structure.  The realistic alternative principle is flexible enough to determine fair market value, fair value, or a fair price.
With this background in mind, consider how market structure affects the Willing Buyer/Willing Seller Standard.  The “reasonably well-informed” prong of the Wiling Buyer/Willing Seller Standard is not clear if it refers to “publicly available” or “privately held information.”  This distinction is critical for the relevant information set is critically determinative of price.  The Willing Buyer/Willing Seller Standard does not refer to the price formation mechanism dictated by the market structure wherein the transaction unfolds and may not be appropriate SOV in many instances.  For example, sales of equity may satisfy the willing buyer and willing seller prongs with neither under any compulsion to buy or sell if the information data set is private (using the seller’s or the buyer’s information set) and the equity is sold through private negotiation.  But if instead the equity is sold in an equity market, the Willing Buyer/Willing Seller Standard would still work, but it would yield a single price which is the competitive price.  By knowing the market structure, one can determine how to apply fair market value, by public information only or through a competitive market structure.  Without knowing the market structure, one cannot determine the information set and what price clearing mechanism is to be used to set fair market value.
   Unfortunately, purchase price allocations (PPAs) may unknowingly combine information data sets producing anomalous results.
To answer the fair market value question for tax purposes, it must first be clear that the purpose the tax law is trying to achieve.  If the tax law’s primary objective is not the determination of real-world’s markets outcomes (e.g., help investors compare investments across industries), then there is always a trade-off.  Each Code Sec. and each regulation will have a different objective necessitating different trade-offs and implying different SOVs.  The lack of uniformity should not be problematic.  Rather, it suggests that a context-based, purpose approach to determine fair market value is the most sensible.
Consider transfer pricing as a good example.  One can look to financial economy transactions and use the asset pricing literature offering the relevant models (used by financial institutions, academics, and financial engineers) to set the arm’s length price, which is not the same as fair market value.  Or, one could look to real economy transactions.  One could either find real-world comparable transactions providing data points of value (comparable transactions under comparable circumstances, they are all FMVs and are specified regulatory methods deemed to satisfy the RAP). Alternatively, one could calculate the perfectly competitive price (counterfactual of a financial economy transaction) offering a baseline price by identifying differences in market structure and performing adjustments to baseline price, with each adjustment quantifying one difference between competition and the market structure of the transaction.
[expand to use a case study to highlight point] 
3. What Should Fair Market Value Mean for Tax Purposes
The first Code Sec. of this paper described at a high-level, certain examples where disputes frequently occur over the definition of fair market value.  This brief survey of the status quo highlights significant issues with the current regime, but replacing a system that has been in place for nearly a century is no easy feat. As stated by the Tax Court in Estate of Auker v. Commissioner, approximately “243 sections of the Code require fair market value estimates in order to assess tax liability. . . [and] [t]oday, valuation is a highly sophisticated process.”
 

(a) Is There a Perfect Standard? 

An overarching critique with the current state of valuation for federal tax purposes is that the Willing Buyer/Willing Seller Standard ignores the relevant market structure.  One approach that could be taken to remedy this problem is to treat fair market value as it was stated in United States v. Fourteen Packages of Pins, where the court determined that fair market value simply means the true value of the property in question.
  But does that standard really provide much guidance? Does it specify the relevant market?  Does it require all questions to become pure questions of fact to be resolved by expert testimony?  Does this allow a court to determine the proper legal standard to determine “true value” for each affected Code section?  Would varying definitions for different purposes create more or less certainty?  Would courts sanction the same phrase of fair market value having different meanings in different sections of the Internal Revenue Code?
  Should an approach closer to transfer pricing’s arm’s length standard or the GAAP standard lead to more defensible outcomes.  Is it not clear that the relevant market must be identified for each inquiry?

It is easy to critique the current system by highlighting cases where it seems that the wrong outcome is reached under the Willing Buyer/Willing Seller Standard (either because it is the wrong definition, or the standard is improperly applied).  Changing the status quo would require significant effort not only from the IRS, the courts, economists, accountants, and other valuation experts but also Congress to implement.  But is that really the case?  Is Congressional action really needed?  Or, do recent developments from the Supreme Court suggest there is a possibility for the meaning of fair market value to change for many Code sections if no deference to the IRS is required given the reliance on the estate and gift tax regulation of fair market value for so many Code sections?


Trying to divine a single approach to determine fair market value under all Code sections seems misguided.  The relevance of “fair market value” is not the same across all sections.  To achieve the most economically sensible result, the definition of fair market value should be determined on a Code section by Code section basis to discern the best meaning of fair market value for that Code section consistent with its purpose. 
(b) Can We Move to a Different Standard without Congressional Action?

There is no definition of fair market value in the Code.  Rather, in disputes over fair market value, in most cases, the parties simply agree that the Willing Buyer/Willing Seller Standard is the governing standard, and courts assume it as the proper standard without analysis.  The courts task then is then only to resolve disagreements between the parties as to how the standard should be applied in a particular case.  If a taxpayer argues that the Willing Buyer/Willing Seller Standard is not the correct standard to determine fair market value under a particular Code section, the IRS/DOJ must advance why the Willing Buyer/Willing Seller Standard should be the correct standard to interpret fair market value under a particular Code provision.  In response, the IRS/DOJ is likely to rely on the estate and gift tax regulation as a basis for its position.  In such a circumstance, taxpayers may be able to use Loper Bright to convince a court to revisit the definition of fair market value under a particular Code section.  Additionally, a taxpayer would also presumably argue that the issue had not previously been expressly resolved by the court, given there had not been an express challenge to whether the standard should apply.
(1) Background of Loper Bright

By way of background, since the Supreme Court’s decision in Chevron in 1984, courts have deferred to reasonable agency interpretations of ambiguous statutes.
  In 2011, the Court held that Treasury Regulations under the Code were no different than other types of regulations from other agencies, upending what many considered “tax exceptionalism.”
   

With Loper Bright, the Court overruled Chevron.
  In the first Tax Court case to grapple with the impact of Loper Bright on Treasury Regulations, the Tax Court explained: 
As the Supreme Court observed in Loper Bright, “statutes, no matter how impenetrable, do—in fact, must—have a single, best meaning.  That is the whole point of having written statutes; ‘every statute’s meaning is fixed at the time of enactment.’”  Id. at 2266 (quoting Wis. Cent. Ltd. v. United States, 585 U.S. 274, 284 (2018)).  And, in cases involving ambiguity, “instead of declaring a particular party’s reading ‘permissible’ . . . , courts [must] use every tool at their disposal to determine the best reading of the statute and resolve the ambiguity.”  Id.  Put another way, “in an agency case as in any other . . . even if some judges might (or might not) consider the statute ambiguous, there is a best reading all the same—the reading the court would have reached if no agency were involved.”  Id.
  
Thus, what is the single, best meaning of “fair market value” each time it is used given that Congress has not provided a definition?  

Simply because a Code Section may be ambiguous, it does not mean Treasury’s view of its meaning is irrelevant.  First, the Court made clear that so-called Skidmore deference still applies.
  That is, a court should defer to a Treasury regulation (or other guidance) if found persuasive.  As the Court in Loper Bright explained, 
In an agency case in particular, the court will go about its task with the agency’s “body of experience and informed judgment,” among other information, at its disposal.  Skidmore, 323 U.S. at 140.  And although an agency’s interpretation of a statute “cannot bind a court,” it may be especially informative “to the extent it rests on factual premises within [the agency’s] expertise.”  Bureau of Alcohol, Tobacco and Firearms v. FLRA, 464 U.S. 89, 98 n. 8 (1983).  Such expertise has always been one of the factors which may give an Executive Branch interpretation particular “power to persuade, if lacking power to control.”  Skidmore, 323 U.S. at 140.

Deference is also appropriate if Congress has delegated discretionary authority to Treasury to issue such a regulation.  The Court explained:  
That is not to say that Congress cannot or does not confer discretionary authority on agencies.  Congress may do so, subject to constitutional limits, and it often has. But to stay out of discretionary policymaking left to the political branches, judges need only fulfill their obligations under the APA to independently identify and respect such delegations of authority, police the outer statutory boundaries of those delegations, and ensure that agencies exercise their discretion consistent with the APA.

Elsewhere in its opinion, the Court elaborated on this point further:
When the best reading of a statute is that it delegates discretionary authority to an agency, the role of the reviewing court under the APA is, as always, to independently interpret the statute and effectuate the will of Congress subject to constitutional limits.  The court fulfills that role by recognizing constitutional delegations, fixing the boundaries of the delegated authority, and ensuring the agency has engaged in reasoned decision making within those boundaries.


Thus, whether a court will defer to a Treasury regulation defining fair market value will depend on whether the Court finds the regulation persuasive as the best reading of the statute and whether Congress expressly delegated authority to Treasury to issue such a regulation.  On the latter point, in addition to express delegation in the Code section at issue, there is also a general delegation of regulatory authority to Treasury in Section 7805(a):
Except where such authority is expressly given by this title to any person other than an officer or employee of the Treasury Department, the Secretary shall prescribe all needful rules and regulations for the enforcement of this title, including all rules and regulations as may be necessary by reason of any alteration of law in relation to internal revenue.

(2) Ambiguity

First, it is not much of a stretch that a court would find “fair market value” to be an ambiguous phrase.  Granted, where a term is not defined by statute, it should generally be given its ordinary meaning.
  However, it is not clear that the term has a commonly understood meaning that Congress intended to adopt.  Given that the Willing Buyer/Willing Seller Standard predated the Insolvency Exception, a court could conclude that Congress’s failure to provide a definition could be evidence of legislative approval/adoption of the Willing Buyer/Wiling Seller Standard for the Insolvency Exception.
 Post-Loper Bright, it is unclear how such a doctrine would be applied.  

The significant valuation issues under current law and a century of regulatory authority and case law struggling to interpret fair market value weigh in favor of classifying the term as ambiguous.
  The fact that the experts from the ATB, the Board, and the IRS have all struggled with the meaning of fair market value bolsters the argument that the term is unclear.
 But on the other hand, this has been a long-held view of the IRS And, as the Court noted in a tax case in a recent term, 
Doubtless, the government's guidance documents do not control our analysis and cannot displace our independent obligation to interpret the law. But this Court has long said that courts may consider the consistency of an agency's views when we weigh the persuasiveness of any interpretation it proffers in court. Skidmore v. Swift & Co., 323 U.S. 134, 140 (1944). Here, the government has repeatedly issued guidance to the public at odds with the interpretation it now asks us to adopt. And surely that counts as one more reason yet to question whether its current position represents the best view of the law.

(3) Persuasiveness

It is not a foregone conclusion the IRS has unique expertise to determine what fair market value should mean for every Code section as to be accorded deference under Skidmore.  In many instances, the IRS merely states that the estate and gift tax regulation should also apply.  Or, the courts apply that standard because there is no other definition that Treasury has provided (outside of specific instances such as Section 1273(b)(3)).
   
(4) Delegation

Delegation is trickier.  Courts have not yet addressed whether the general delegation of Section 7805(a) is sufficient to immunize many (if not most) Treasury regulations from challenge.  Yet, the general broad nature of that grant seems inconsistent with the specific delegation that the Court had in mind in Loper Bright when deference would be appropriate.  Beyond Section 7805(a), some Code sections include a specific delegation to Treasury to issue regulations.  With these regulations, the task will be to decipher whether the delegation language is specific enough to encompass formulating the definition of fair market value.

4. Section 108:  Adopting a Reality Based Standard

As noted above, the Willing Buyer/Willing Seller Standard is generally used as the default standard to determine fair market value for the Section 108 Insolvency Definition.  As noted above, this standard originated with the Board and has been based on the estate and gift tax regulations.  

Section 108 has no definition of fair market value.  While there are direct delegations of authority to issue regulations under Section 108 under various subsections, none of those delegations appear to apply to defining fair market value under the insolvency exception.  As such, a taxpayer would have a basis to challenge the IRS if it were to apply the Willing Buyer/Willing Seller Standard to fair market value under Section 108.  A taxpayer would argue that under Loper Bright courts have long deferred to the Willing Buyer/Willing Seller Standard based on IRS guidance even though the term is ambiguous.  

While there are relatively few cases litigating what fair market value means under the Insolvency Definition, there are several cases resolving which assets and liabilities are taken into account in applying the Insolvency Exception.  Courts have found the statutory language ambiguous with respect to the meaning of both “assets” and “liabilities” and looked to legislative history in both contexts to decipher the plain meaning.
  

As explained in the legislative history, the purpose of the insolvency exception is to provide a “fresh start” for insolvent debtors and to ensure that “a debtor coming out of bankruptcy (or an insolvent debtor outside of bankruptcy) is not burdened with immediate tax liability.”
 In order to accomplish this, “exceptions in all areas of the law, including the tax law, for persons in financial distress”
 would be required, including that “no taxpayer in bankruptcy, and no taxpayer who is insolvent after a debt is forgiven, should incur a tax liability as a result of forgiveness of indebtedness.”
 

Congress further noted that while the Bankruptcy Tax Act is intended to provide a “fresh start” it is not intended to provide a “head start” to bankrupt or insolvent debtors.  This distinction was resolved by providing that tax attributes of such debtors would be reduced rather than burdening them with an immediate tax liability.
 In reaching this conclusion, Congress further made clear that tax consequences should not have a significant impact on whether a taxpayer decided to enter bankruptcy or was merely insolvent:
H.R. 5043 provides that the same rule will apply to taxpayers outside of bankruptcy to the extent that they are insolvent.  We agree with this approach.  The test applied—whether and to what extent a taxpayer is insolvent—is the same test that is applied under current law in determining whether the taxpayer has income on forgiveness.  As discussed above, the bill tempers the approach that would not only exclude from income forgiven debts of an insolvent taxpayer, but would also leave all the insolvent’s tax attributes intact.  The moderate approach taken by the bill—no income, but reduction of tax attributes—applies to the insolvent taxpayer outside bankruptcy as well as to the debtor inside bankruptcy.  If a different rule were applied outside bankruptcy, a debtor contemplating bankruptcy would have to take careful account of the effect of any decision on the tax treatment of forgiveness of indebtedness.  We believe such a result would be very unfortunate—tax consequences should not significantly influence a debtor’s decision to go into bankruptcy.

Thus, Congress made clear its intent in enacting the Insolvency Exception was (1) to prevent an insolvent debtor from having a tax liability it could not pay and (2) to put on equal footing for tax purposes a debtor that went into bankruptcy vs. a debtor that was merely insolvent.  Congress did not discuss the meaning of the terms used in the Insolvency Definition when enacting the Bankruptcy Tax Act beyond noting what the definition would be.
 

A taxpayer could argue that the purpose of Section 108 and Congress’ intent to ensure that insolvent taxpayers should not incur a tax liability as a result of forgiveness of indebtedness are clear; if a taxpayer would be insolvent after a fire sale of its assets as an economic matter, it should not incur a tax liability for the forgiveness of its debt.
 As such, if courts are faithful to the statute, they cannot apply the Willing Buyer/Willing Seller Standard to an insolvent taxpayer because doing so could cause economically insolvent taxpayers to recognize forgiveness of indebtedness income. Instead, the Insolvency Definition should be tested based on a taxpayer’s actual economics and what a taxpayer in its circumstances could be expected to receive on a sale of its assets in a privately negotiated sale where the seller is cognizant of the financial distress of the seller. 
5. Conclusion
This paper has but scratched the surface of the many Code sections that use the fair market value concept.  Willing Buyer/Willing Seller Standard seems ill suited for many, situations.  In each such instance, the Code must first determine the relevant market structure in which fair market value should be assessed. Once that is clear, fair market value should be determined based on the Code section at issue.  
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�	 See e.g., Frazier v. Comm’r, 111 T.C. 243, 247-48 (1998) (in evaluating evidence to establish fair market value, the court explained: “We note that this [sale at foreclosure to lender] was not an arm’s length transaction between a willing buyer and a willing seller, neither being under compulsion to buy and sell and both having reasonable knowledge of relevant facts.”); U.S. v. Davenport, 412 F.Supp.2d 1201, 1206 (W.D. OK 2005) (“Sales prices are the quintessential indicator of fair market value as they represent the price agreed to by a willing buyer and a willing seller.”); Breland v. Comm’r,  117 T.C.M. (CCH) 1300 (2019) (“Typically, the fair market value of property is the price at which the property would change hands between a willing buyer and willing seller, neither being under any compulsion to buy or sell and both having reasonable knowledge of relevant facts.”); Schott v. Comm’r, T.C. Memo 57 T.C.M. (CCH) 981 (1989) (“The accepted standard for measuring ‘fair market value” is the price at which the property would change hands between a hypothetical willing buyer and seller, neither being under any compulsion to buy or sell and both having reasonable knowledge of the relevant facts.”).


� 	 While a definition of fair market value is not provided for either the Insolvency Exception or Code Sec. 108(e)(8), it would also be anomalous if a different standard applied for these two purposes given how the two standards work together.  Code Sec. 108(e)(8) also involves, however, the issue price of debt.  Code Sec. 1273(b)(3) addresses those situations.


� 	[Expand to discuss other situations involving debt instruments]


�	 Reg. § 1.1273-2(f)(2).  Firm quotes include quotes where the provider of such quotes is not legally required to purchase or sell at such price and indicative quotes are quotes that do not arise to the level of a firm quote. Reg. § 1.1273-2(f)(3) and (4).  There is a rich history underlying the issuance of the development of these regulations and extensive comments were submitted on various iterations on these regulations on this precise point.  This paper does not purport to summarize or comment on that history or development, but only to raise this example as a place where Treasury decided to set forth an objective standard.
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�	 Cox Enterprises Inc. v. Comm’r, 97 T.C.M. (CCH) 1767. 
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�	 Coca-Cola Co. v. Comm’r, 155 T.C. 145, 203 (2020) (A taxpayer may establish that the Comm’r employed an unreasonable methodology by “showing that the Commissioner’s methodology implicated significant legal error”).


� 	Molly Moses, Tax Pros Say Gov’ts Stretching ‘Realistic Alternative’ Analysis, Law 360 Tax Authority (July 18, 2024) (summarizing panel discussion at the National Association for Business Economists Transfer Pricing Conference).
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� 	Cede & Co. v. Technicolor, Inc. (Technicolor I), 542 A.2d 1182, 1186 (Del. 1988).


� 	Tri-Continental Corp. v. Battye, 31 Del. Ch. 523 (Del. 1960).
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�	 Within a year of Congress passing the Revenue Act of 1918, the ATB was already attempting to clarify what Congress meant by fair market value. T.B.R. 1919-1 C.B. 40 (1919).  Also, given the ambiguous status of the Board, it is not clear that its decisions will be respected as precedent post-Loper Bright.
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